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JTEO YOSITTZAWA,
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vs.
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BRIEF OF JIRQ YOSHIZAWA, APPELLANT.
PRELIMINARY STATEMENT.

This cause is before this Court upon an appeal tak-

en by the Appellant from the Decree of the Supreme
Court of the Territory of Hawaii made and entered

on November 17, WAO, pursuant to an Opinion and

Decision of the said Court made and entered on No-

vember 7, 19:J0.

On July ISth, 19:J0, the Appellant herein filed his

l)ill in equity praying for an injunction to restrain

the Appellees from proceeding with the hearing



of the charges of misconduct filed before the Ap-

pellees as members of the Board of Health. (Tr. p.

]-18.) An Order to Show Cause was issued, (Tr. p.

18-19), and the Appellees demurred to the bill. (Tr.

p. 20-21.) The Circuit Court overruled the Demurrer

of the Appellees in a written decision. (Tr. p. 22-36.)

The Appellees elected to stand on their demurrer

and a Final Decree was entered restraining the Ap-

pellees from proceeding further with the hearing or

considering the alleged charges contained in Para-

graphs Xos. Ill and Y of the complaint filed with the

Board of Health (Tr. p. 12-14) : and from permitting

Samuel W. Tay to act or to continue to act as a

member of the Board of Health and restraining Sam-

uel W. Tay from acting or continuing to act as a

member of the Board of Health in said hearings.

(Tr. p. 38-39.) An Appeal was taken from the De-

cree of the Circuit Judge to the Supreme Court of the

Territory of Hawaii, and thereafter, on November
7th, 1930, the Supreme Court in an Opinion and De-

cision ( Tr. p. 41-47
) , reversed the Decree of the Cir-

cuit Court and sustained the appeal of the Appellees.

Pursuant to the Opinion and Decision a Decree was
entered, from which Decree Appellant has appealed

to this Court.

STATEMENT OF FACTS,

On July 7, 1930, charges were filed Avith the Board
of Health of the Territory of Hawaii, relating that

Appellant herein did on or about certain specified

dates wilfully and without legal justification pro-

duced criminal abortions upon two certain named
women : that through lack of skill or neglect to apply



if posse.Sfsed, the Appellant in his pi-olessioiuil capac-

ity, treated each of said women in a maimer con-

trary to acce])te(l rules or standards of practice of

medicine in the Territory of Hawaii, by reason of

which said treatment of said women, the Appellant

was guilty of ]>rofessional misconduct and/or dis-

])layed gross carelessness and/or manifest incapac-

ity as a physician. Api)ended to the charges was a

})rayer for tlie revocation of Appellant's license to

practice medicine.

Sub-paragraph 10 of Section 1029 of the Tvevised

Laws of PTawaii, 1925, as amended, ])rovides as a

ground for revocation of a physician's license, "gross

carelessness and manifest incapacity."

The Appellant herein, in liis original bill, sought

injunctiA'e relief upon several grounds, among which

were: That sub-paragraph 10 of Section 1029 of the

Revised Laws of Hawaii, 1925, as amended, Avas un-

constitutional and void ; that Samuel W. Tay, one of

the Appellees, Avas purporting to act as the Acting

President of the Board of Health of the Territory of

Hawaii, illegally and contrary to law; and that the

Board of Health of the Territory, sitting Avith

Samuel W. Tay as its Presiding Officer, AA^as illegally

constituted. The Circuit Court sustained the conten-

tions of the Appellant. The Supreme Court of the

Territory of HaAvaii reAersed the Circuit Court and
held sub-paragra])h 10 of Section 1029 of the Revised

LaAvs of HaAvaii, 1925, as amended, constitutional

and further held that the Appellee, Samuel W. Tay,

Avas not sitting as the Acting President and Presid-

ing Officer at the hearings, illegally.



ARGUMENT.

Qiccstion Involved.

The major question involved in this cause is the

question of the constitutionality of sub-paragraph

10 of Section 1029 of the Revised Laws of Hawaii

1925, as amended.

This question involves Assig-nments of Error Nos.

1, 4 and 5, (Tr. p. 5:]), and these assignments will

therefore be argued together.

The second question involved is Avhether or not the

Appellee, Samuel W. Tay, was authorized to sit as a

member of the Board of Health for the purpose of

hearing the charges against the x\ppellant.

This question involves Assignments of Error Nos.

2 and 3, (Tr. p. 53), and these assignments Avill be

argued together.

Contentions of Appellant.

(1). The Appellant contends that the Supreme
Court of the Territory of Hawaii erred in holding

that sub-paragraph 10 of Section 1029 of the Revised

Laws of Hawaii, 1925, as amended, is constitutional

;

and

(2). That the Supreme Court of the Territory of

Hawaii erred in holding that the Appellee, Samuel
W. Tay, was not sitting as the Acting President of

the Board of Health and Presiding Officer at the

hearings of the charges against Appellant, illegally.

Section 1029 of the Revised Laws of Hawaii, as

amended by Act 20) of the Session LaAvs of 1925, reads

as follows

:

"Section 1029. Revocation of licenses. Licenses
to practice medicine and surgery may be revoked



by the board of health at any tiirie lor the follow-

ing]^ causes:

1. Procurinj^ or aiding or abetting in procuring

a criminal abortion

;

2. Employing what are popularly known as

^cappers' or 'steerers';

3. Obtaining any fee on the assurance that a
manifestly incurable disease can be permanently
cured

;

4. Wilfully betraying a ju'ofessional secret;

5. All advertising of one's medical business in

which untruthful and improbable statements are

made

;

6. All advertising of any medicine, or of any
means, whereby the monthly periods of women can

be regulated, or the menses reestablished if sup-

pressed;

7. Conviction of any offense involving moral
turpitude

;

8. Habitual intemperance;

9. Habitual use of habit forming drugs, such as

opium or any of its derivatives, morphine, heroin,

cocaine, etc.

;

10. Gross carelessness and manifest incapacity

;

any one or more of said causes having been i:)roven

to the satisfaction of the board of health. In case
any license is revoked for any of the causes named
in this section, the holder thereof shall be imme-
diately notified of such revocation, in writing, by
the board of health."

It has been the practice in the Territory of Hawaii
for Circuit Court Judges to pass upon the constitu-

tionality of any statute when it was necessary for

the Court to do so in order to determine the questions

before it.

This practice has been recognized and approved by



the Supreme Court of the Territory of HaAvaii in

Territory vs. Ontai, 28 Haw. 534, and Territory vs.

Anduha, 31 Haw. 559, which latter case was only

recently sustained by this Court.

The constitutionality of sub-paragraph 10 of Sec-

tion 1021) of the Eevised Laws of Hawaii 1925, as

amended, has never heretofore ])een passed upon by

the Supreme Court, or any inferior court judge. The

question of the constitutionality of the said section

was raised and passed upon for the first time in this

case.

In the beginning, it is conceded by the Appellant

that the Legislature of the Territory of Hawaii under

its police power may enact a law covering the licens-

ing of phj^sicians and jiroviding for the revocation of

such license. The Appellant does contend, however,

that the Legislature of the Territory of Hawaii was

without authority to enact a law providing for the

revocation of a doctor's license, which law is vague,

indefinite and uncertain.

A careful analysis of the cases bearing upon the

question of the constitutionality of the statute in-

volved herein, shows clearly that such a law is un-

constitutional and void.

The words "gross carelessness" and "manifest in-

capacity" as used in Section 1029 do not include

any recitation of standards or acts or conduct by

which a physician, in advance, may be appraised of

what he should or should not do as a physician and
surgeon. The Legislature in enacting this section

failed to define the two expressions.

Under those circumstances a skilled physician may
be subjected to a hearing and subsequent revocation



ol' his license for coiulvict which in liis ()})iiii()ii may
be considered entirel}^ proper, l)nt in the opinion of

(he I>oard of Health may amount to "gross careless-

ness'- and "manifest incapacit3\" He may be accused

of departing from the usual form of practice in some

isolated case and have his license revoked. He may
in a given case, and in the utmost good faith pre-

scribe a form of treatment and yet subject himself

1o disgrace and humiliation by the revocation of his

license at the hands of the Board of Health, who
nmy be unskilled in that jjarticular line of treatment,

but who may feel such treatment improper. And
moreover the standards by which negligence or in-

i-apacity may be determined under our Statute rests

solely in the individual opinion of the personnel of

the Board. What may be negligence to one Board

may be merely a matter of misjudgment to another

and might still be bona-fide to a third, and what
might be manifest incapacity to one Board of Health

might not be manifest to another. The phraseology

is as general as the ])hrases "professional miscon-

duct" or "unprofessional conduct," without any fur-

ther definition of the terms.

As was cited in the leading case of Czarra vs.

Medical Board 25 App. D. C. at page 4.")1
:

"What conduct may be of either kind remains, as
before, a mere matter of opinion. Tn the absence
of some sjiecllication of acts by law-making powers,
which is alone authorized to establish the stand-
ard of honor to be observed by ])ersons who are
])ermitted to practice the profession of medicine,
it must, in respect of some acts at least, remain a
varying one, shifting with the opinions that may
prevail from time to time in the several tribunals
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that may be called upon to interpret and enforce

the law."

The decision of the Court of Appeals of the Dis-

trict of Columbia must be given great weight as Ap-

pellant is confident that that Court has passed upon

more constitutional questions than any other Court

in the land save and except the Supreme Court of the

United States.

Again in the case of Matthew^s vs. Murph}^ (Court

of Appeals of Kentucky) 63 S. W. 785, that court de-

clared void for uncertainty a State statute which

authorized the Board of Health to revoke the license

of a physician for "grosslj^ unprofessional conduct,

etc." In disposing of the constitutional question the

Court said:

•^'The appellee having fitted himself for this learn-

ed profession, and having been licensed to prac-

tice the same, the question arises, has the State
Board of Health the right to charge him with ^un-

professional conduct likely to deceive or defraud
the public,' and erect a standard by which that con-

duct is to be measured, and if in its judgment he
does not meet its requirements summarily deprive
him of a right or estate or both? The effect of such
action of the Board would cause the appellee to

lose a large sum of money which he has spent for

his professional education, and bar him from the
acquisition of a livelihood thereby, and at the same
time mar his character in such a way that it will

take 3^ears, if he could do so at all, to remove it.

"The statute does not prescribe the manner by
Avhich a physician m^j regulate his conduct. It

does not advise him in advance what act or acts
may be in violation of its provisions. He is not
told what is lawful or unlawful. He might do an
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act wliirli lio rcjiardcd as oTitlvoly ])i'()i)or, wliicli

neither violated moral law or involved turpitude,
still such acts mi<i^ht, in the opinion of the State
T5oard of Health, aiuounl to unpi-ofessioual con-

duct, and which in its opinion did or was calculated

to deceive or defraud the public. The physician
who did the act of which complain! was made be-

fore the State l>oard of Health could not know at

the time the act was done Avhat standard would be
thereafter erected by the l>oard by which its effect

was to be determined. As the statute does not ad-

vise him before hand as to what is unprofessional
conduct, he could not knowinj2jly or intentionally

be ^^uilty of it. The Lejiislature, in effect, has at-

tempted to commit the State l>oard of Health the
right, after a physician has done some act, to de-

termine what its effect is to be, and, if in its judg-

ment he should be deprived of the right to practice

his profession, it can inflict the punishment upon
him by reA'oking his license. If the legislature de-

sires to declare for what acts or conduct a physi-

cian's license to practice medicine shall be revok-

ed, it is competent to do so, and to vest in some
tribunal the authority to investigate and try the
charge which may be made under such a statute."

P. TcSf).

'•What the present State Board of Health might
consider unjirofessional conduct might be adjudg-
ed by another board not to be. An act committed
during the administration of the present board
might be regarded by it as not being unprofes-
sional conduct, yet the board which succeeds it

might adjudge it to be, as the statute prescribed
no rule which is to govern the conduct of the medi-
cal profession or the State Board of Health in ad-

judging its effects. For the reasons given we do
not thiidv the act is valid in so far as it attempts
to confer upon the State Board of Health the right

to revoke a license which has been Granted bv it to
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a physician to practice his profession."

P. 787.

And as was said in Ex parte McNulty 77 Cal. 1C4,

19 Pac. 237, that no one should be punished

"for the violation of any vague, undefined notion

of unprofessional conduct, Avhich might, after the

fact, be entertained by certain individuals con-

stituting a board of examiners."

And again in the case of State vs. Robinson, 161 S.

W. 11()9, the Court held that the term "dishonorable

nnd unprofessional conduct" was void for uncertain-

ty and after quoting authorities cited the general

statement from 30 Cyc. j). 1555 as follows

:

"The grounds commonly designated by the stat-

ute upon which the medical board is authorized to

revoke a physician's license or certificate are un-

professional or dishonorable conduct, or immoral
conduct. Unprofessional or dishonorable conduct
is not defined by the common law, and what conduct
may be of either kind is a matter of opinion only.

For this reason it Jias heen held in several cases

that such a statute is void for uncertainty. Simi-

lar statutes have been construed in other jurisdic-

tions without the question of validity being raised,

the courts merely considering Avhat can be deemed
unprofessional, dishonorable, or immoral con-

duct."

P. 1174.

Also in Hewitt vs. Board of Medical Examiners,

84 Pac. 39, it was held

:

"The provisions of St. 1901, p. 5(), C. 51, which
authorizes the revocation of the certificate of a
physician by the board of medical examiners for

unprofessional conduct, consisting of medical ad-
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vortisinj^ in whicli ij^i-ossly iini)rol)u})lo stMtomonts
are made, hut wliicli fails to (IcHik; '*<^r(>ssly ini-

probahlc statemenls'' in any way, but leaves theii-

definition in eac]» ])arji(niar cnse to tlie opinion of

the then boju'd of medical exaniinei's, is loo indef-

inite and nncertain to })e capal)]e of enforcement."

The terms nsed in sub-paragrapli 10 of Section

1029, are as general as the terms nsed in tlie cases

cited herein. Onr Legislature has failed to define

those tei-nis. We therefore submit that sub-pai'a-

graph 10 of Section J 02!) is void for uncertainty.

The Sujireme Court of the Territory of Hawaii has

in the cases of Territory vs. On Tai, 28 Haw. 534, and
Territory vs. Anduha, 31 Haw. T)7)^, recognized this

doctrine and 1ms declai'ed statutes of our legislature

void for indeliniteness and foi* failure to lay down a

standard.

It was contended by the Appellees in the lower

Court that it was impossible for the Legislature to

foresee and specify the innumerable classes or cir-

cumstances fit for the a])plication of the standards

of "gross carelessness" or ''manifest incapacity"

arising in the medical profession and that therefore

the Board could determine what conduct did or did

not come within the meaning of the expressions, but

that contention was raised In the case of State vs.

Robinson, cited above, and disposed of therein as

follows

:

''This point does not deserve serious considera-
tion. To grant the JJoard of Health that i)Ower
would be to concede that it has the right to enact
from time to time such laws as it deems necessary
to regulate the conduct of physicians and surgeons.
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We give the honorahle memhers of the Board of
Health credit with possessing too irmch good judg-

ment to attempt to assume the role of lawmakers"

P. 1174.

The only two cases which at first glance may ap-

I)ear to support the Supreme Court of the Territory

of Hawaii in its decision are the cases of People vs.

Apfelbaum, 95 N. E. 995, and Glass vs. Board of

Medical Examiners, 195 P. 73.

A careful analysis of the Apfelbaum case shows

that that court did not pass upon the constitutional-

ity of the statute which used the words "other unpro-

fessional and dishonorable conduct." That court on

i:)age 997 said

:

^'In anj^ event the plaintiff in error here was
found guilty of the specific offense of advertising
under another name than his own, and as to this

charge the statute was not uncertain."

"Gross carelessness and manifest incapacity" as

applied to the professional practice of medicine has

no legally defined meaning and limitation. Wherever

cases are found which tend to approve the statutory

use, there is coupled in the statute a legislative def-

inition of the terms. It is the definition w^hich draws
the sanction of the courts. Without the definition

prescribed by the legislature, the general language

delegates legislative power illegall}^

The case of Glass vs. Board of Medical Examiners

clearly shows the line of demarcation contended for

by Appellant. In that case the court clearly points

out the necessary ingredient Avhich must accompany
the use of general terms, to-wit, a definition of the
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type of ads which are to be construed as coming
within the general terms.

"The state Medical Practice Act provides for the
revocation of a certificate to practice medicine and
surger^y whenever the hohler of snch certificate is

guilty of unprofessional conduct as defined by said

act. Section 14 of the act provides that

—

"The words 'unprofessional conduct' as used in

this act, are hereby declared to mean—Third : All

advertising of medical business which is intended
or has a tendency to deceive the public or impose
upon credulous or ignorant persons, and so be
harmful or injurious to public morals or safetv."

Stats. 1917, pi 111.

"It appears that appellant's license was revoked
by reason of acts constituting a violation of said

subdivision 3."

Appellant concedes that general grounds accom-

panied by proper specification of acts to be construed

as unprofessional are valid hccausc of the leyislativc

definition and limitations.

The Hawaiian statute fails entirely to limit or de-

fine. On the contrary it leaves the door wide open to

the personal opinion for the moment prevalent in a

particular board. Every new board is at liberty to

legislate examples which in their opinion apply.

If conduct covered by the other provisions of the

Hawaiian statute is concerned, sub-paragraph 10 is

unnecessary. If conduct different from that is to be

investigated and made the ground of revocation, the

type thereof is not defined in any manner.

Appellant is not complaining of an Act such as the

Glass case approves, but does complain of the Ha-
waiian statute which wholly omits such safeguards

and sm-h definiteness.
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The Appellant contends that the Appellee, Samuel
W. Tay, was without authority to sit as a member of

the Board of Health. This is the second question

involved in this cause.

The material portion of Section 900 of the Revised

Laws of Hawaii 1925, as amended by Act 34 of the

Session Laws of 1925, provides

:

"There shall be a Board of Health for the Terri-

tory of Hawaii consisting of seven members, four

of whom shall be laymen, two physicians, and the

Attorney General, ex officio. * '' * The Presi-

dent of the Board shall preside at the meetings of

the Board, and in case of his absence, any 7nem-

her of the Board may he chosen to preside over the

meetings of the Board. * * ."

The statute further designates the specific duties

of the President and Executive Officer, no provisions

being made in the statute for a general substitute to

act as such executive officer in connection with the

general and ministerial duties, except the provision

hereinbefore quoted and underlined.

Section 911 of the Revised Laws of Hawaii 1925, as

amended by Act 34 of the Session Laws of 1925, pro-

vides other special duties for the President acting

through agents, but makes no reference to anything

concerning the meetings, general powers or jurisdic-

tion of the board.

The provision of Section 909 covering the appoint-

ment of a substitute for the President in case of his

absence was a part of this Statute before 1909 and
remained as a part thereof in 1925, Avhen the Legis-

ture last amended it. In 1909 the Legislature enact-

ed what is now Section 169 of the Revised Laws of
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Hawaii 11)2."), ])rovi(linj> tlint corlaiii einiiiUMatcd of-

licers, including the President of the IJoard of

Health, and any other oflicei' foi- tlie performance of

whose duties in his absence oi- illness, no othei* jH'ovi-

sion is made hy law^, ma}', with ihe n])])r()val of the

(rovernor, desi<;nate some othei- oflicer in his depart-

ment, bureau or office, to act in liis temporally ab-

sence or illness. Fnrthei* ])rovision is made by that

section for such designation to be in writing- and

that sncli person so desiiiiiated shnll have all of the

powei's of the head of such oflice and shall be known
jjs the acting- head, or jiresident, as the case may be.

It is a general rnle of statutory construction,

v.'hich rule has been embodied by our Legislature in

Section 11 of the Kevised Laws of Hawaii, 1025, that

statutes in ])ai'i-materia must be construed with ref-

erence to each other. Considering Section 1)00 in

connection with Section 1 (50 of the Revised Laws, and

also considering other matters in the statute indi-

cating general executive and miuisterinl duties of

the President of the Board of Health, it is clear that

eftect can be given to both sections without eliminat-

ing the provisions of either.

The contention of the Api)ellees that full effect can

be given to both Section IGO and Section 000 by hold-

ing that when there is a president, or acting presi-

dent, ai)pointed in the numner set forth in Section

1()9, the board need not select a member to preside

at its meetings, because the piesident or acting presi-

dent is not absent, is unsound.

By adopting the contention of the Appellees the

Court would be compelled to disregard entirely that

portion of Section 000 which provides that, in the
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absence of the president the presiding officer shall

be selected from among the members of the board.

The two sections can only be construed together in

the manner in which the lower Court construed

them, that is to say, by holding that those ministerial

duties required of the President of the Board of

Health, for the performance of which there is no

provision in the statute other than Section 1G9, may
be performed by the acting president; but that in

connection with the functions of the Board of Health

the presiding officer must be selected from among its

membership in accordance with Section 909 Avhich

specifically indicated the method of obtaining a pre-

siding officer over the meetings of the Board of

Health during the absence of the president and

specifically provides that such persons shall be chos-

en from among the members of the board.

It is clear that the Legislature did not intend by

Section 909 to alter the character of the membership

of the board as controlling the departmental affairs

and quasi-judicial functions imposed on that board,

but merely intended by Section 1G9 to provide for a

substitute to carry on ministerial duties in every

other respect except as an official member of the

board, and that the board itself was to function in

the absence of the president, without him.

In other words the commission as a member of the

Board of Health is personal to the appointee and
cannot be delegated.

The Appellees contended in the Court below that

"when there is an acting president of the board, the

president is not absent, but is in theory of law pres-

ent in the person of his substitute, the acting presi-

1
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dent," wliicli coiitcJitioii i( is suhniittcd, is illoL^ical

jiTid ini sound.

The further coutcnlioii of llie Appellees In the

Court below that if two inconsistent acts be passed

at diiferont times, the hist is to be obeyed, is a j^ood

nile of statutory coustructioii. If ai)plicable at all

ill this case Section {)09 of the Revised Laws should

be obeyed as it was the last act passed by the Legis-

lature, Section 009 having* been enacted in its present

form in 1025.

The careful ami })rolouTidly sound reasoiiiui^ of the

Circuit Judge in disposing of this question, as set

forth in its decision (Tr. p. 22-*^>6) is a complete

answer to the contentions of the A])pellees.

It is therefore respectfully subinitted that in con-

struing Section lOO and 000 together, the Court

must hold that the Circuit Court Avas correct in its

ruling that the presiding ofiicer of the l>oard of

Health at the meetings of the board, must be select-

ed from among the members of the board when the

president of the board is absent, and that the Ap-

pellee, Sanmel W. Tay, was without authority to sit

as a member of the board and that the Supreme
Court of the Territory of Hawaii in reversing the

Circuit Court, committed error.

CONCLUSION

It is therefore respectfully submitted that sub-

paragraph 10 of Section 1020 of the Revised Laws of

Hawaii 102."), as amended, is unconstitutional and
void; that the Appellee, Samuel W. Tay, Avas illegal-

ly sitting as a member of the Roard of Health of the

Territory of Hawaii and as its acting president at
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the hearings of the charge.s against the Appellant;

that the Circuit Court, First Judicial Circuit, was
correct in its conclusion and that the Supreme Court
of the Territory of Hawaii committed error in over-

ruling and reversing the Decision and Decree of

the Circuit Court.

Under the law and the facts the Decree of the

Supreme Court of the Territory of Hawaii should

be reversed.

Dated at Honolulu, Hawaii, this .... day of April,

A. D. 1931.

Resi)ectfully submitted,

CHARLES B. DWIGHT,
Attorney for Jiro Yoshizawa,

Appellant.


